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From the President
Over the last year the Association has been giving
detailed consideration to the manner in which, and
the level at which, advocacy training is provided in the
various jurisdictions in Australia. Advocacy for barristers
is taught, generally speaking, in three different areas:
In limited courses at universities;
At readers’ courses; and
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At the Bar under various CPD/CLE schemes.
There are no widely accepted standards
for the development of advocacy skills,
or for the recognition of appropriate
bench marks for barristers during their
professional lives.
The teaching of advocacy, itself, is nothing
new in Australia. It is probably true to
say that, in jurisdictions where there is
a divided profession, Australia was one
of the earliest to recognise the need for
advocacy teaching. The pioneer in this
important area was, undoubtedly, the
Honourable George Hampel QC (as he is
now). In fact, in an interesting reversal of
what had often otherwise been the case,
George Hampel introduced advocacy
teaching to the Bar in England after
establishing it here.
The Bar of England and Wales, although
more than twice the size of the Australian
Bar, has had a system which is similar in
nature to that which exists here. In their
case, advocacy was taught by the four Inns,
the Bar Vocational Course, and the various
circuits. There was no standard - either
for students or teachers. The problems
inherent in that situation were recognised,
and a working party to consider possible
solutions was established. In 2002, a
report (the ﬁrst of three) by that working
party was presented to their Bar Council.
Contained within the Executive Summary
of the report were some comments which
apply with no less force to the Australian
situation:
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There are risks to standards if we
permit ad hoc, and uncoordinated,
development of advocacy teaching.
At present, no less than 10 institutions
(the four Inns and six circuits) offer
training through an army of unpaid
and dedicated volunteer teachers
from within the profession. What is
required, in a comparatively small
profession, is that we harvest the rich
teaching resources available to the
Bar and provide focus to the training,
ensuring that our teaching standards
remain so high that no-one else can
match them.
Another comment which was made in
the report, and which applies equally in
Australia, was:
It is an oddity of the Bar that the one
skill the profession does not assess
after the [Bar Vocational Course] stage
is the very skill which marks the Bar
out - advocacy. We are in the curious
position of proclaiming a specialist
skill, yet we, as practitioners, do not
assess competence in it.
The Bars of New South Wales, Victoria
and Queensland provide reasonably
comprehensive advocacy teaching
programmes. The other Bars, though, as a
result of their size, are not able to provide
the same amount of teaching as they
might wish to do.
(Continued next page)

MALCOLM CJ
APPOINTED LIFE MEMBER
On Monday 30 January, 2006 the Hon. David Malcolm
AC Cit WA was formally admitted to Life Membership
of the Australian Bar Association in recognition of
his exceptional service to justice, the law and the
profession. The presentation was made by the Hon. Ian
Viner AO QC at the Silks Dinner at the High Court in
Canberra.
The Hon. David Malcolm AC Cit WA received his Life
Membership at the 2006 Silks Dinner.

NOTE YOUR DIARY
The Australian Bar Association
Conference 2007
The next Australian Bar Association
Conference will be held in Chicago
– home of the American Bar
Association and one of the great
American cities. The Conference will
be held between Tuesday 26 June
and Friday 29 June, 2007 and will be
held in the famous Drake Hotel set
on the shores of Lake Michigan. An
impressive list of speakers will be
assembled to provide an informative
and interesting business program.
Expressions of interest are now
being sought for those interested in
attending the Conference or wishing
to obtain further information.
Please email your full details to
info@austbar.asn.au.

AUSTRALIAN
BAR ADVOCACY
COURSE
In January next year, the Australian
Bar Association will conduct its ﬁrst
residential advocacy course. It will
take place at the University of Western
Australia from 20 to 25 January 2007.
Every participant undertakes each piece
of work. Each piece of work is ﬁlmed.
Advocacy takes place in small breakup groups of around eight. There is
immediate critique in the class room
followed by private one-on-one video
critique. The purpose of the sessions
during the week is to improve advocacy
skills in all areas, including interlocutory
work, associated with a trial. On the last
day of the course a full trial takes place
(also ﬁlmed) before a Supreme/Federal
or District Court Judge.
Midway through the week a day and a
half is devoted to working with experts
in a trial setting.
Highly experienced teachers will
be drawn from across Australia and
England.
All participants will be accommodated at
one of the colleges at UWA.
The course is restricted to 24
participants. It will cost each person
$2310 (inc. GST). For that sum a
participant receives: all training and
papers, all meals and accommodation.
Participants will need to arrange their
own transport to Perth.
A few places in the course remain
available to members of any Australian
Bar.
If you wish to enroll in this course,
please contact Stephanie Mancell, the
Course Registrar, at smancell@nswbar.
asn.au or 02 9229.1722.
2

(Continued from page 1)

It is the case though, even at the larger
Bars, that there is only a relatively small
group of teachers. There is a risk of
“burnout” when the same people keep
being asked to contribute. We need to
enlarge the pool of those willing to teach,
but we need to do it in a manner which
ensures a consistency of approach to the
fundamentals of advocacy.

In doing this we need to recognise
that advocacy training needs to go
beyond that which relates only to
performance inside the courtroom.
The ability to analyse and prepare a case
well is an integral part of advocacy, and
one which has not received the attention it
properly deserves.
The ABA is in a position to provide a
framework in which the providers and
regulators of advocacy training for
barristers can work together to attain a
national standard of competence at entry
and at various stages thereafter, which
cannot be matched by providers outside
the profession. We should be looking
to achieve a method which ensures
that advocacy training is provided in a
structured way, with each stage leading
logically into the next, and with training
available at suitable levels to assist
barristers throughout their careers.
The ABA has established an Advocacy
Training Counsel which will be
responsible for bringing together the
teachers of advocacy so that standards
can be established, an agreed method
of teaching adopted, and, eventually, an
appropriate means of assessment agreed
upon. To move towards the fulﬁlment
of these aims, the ABA will be taking a

(Continued from prvious page)

number of small steps to begin with. First,
we are supporting a number of barristers
to attend the Advanced International
Advocacy Course being conducted at
Keble College, Oxford, in August this year.
Secondly, to begin the process for the
smaller Bars, we are conducting the ﬁrst
Residential Advocacy Course in Australia.
It will take place at the University of
Western Australia from 20 - 25 January
2007. It is modelled, generally, on the
course offered at Keble College, and
the emphasis will be on barristers who
are in their ﬁrst three years of practice.
Barristers who have been in practice up to
seven years will also be considered. The
experience in England is that the capacity
to teach and to learn advocacy is enhanced
when it is conducted in a concentrated
period. It is for that reason that this
course is being conducted over ﬁve days
with all participants (both teachers and

pupils) being accommodated at one of
the colleges attached to the university.
The course will be at the highest level of
teaching, but directed towards the needs
of those who are in their early stages
of practice. Experienced teachers from
around Australia and England will be
involved in the teaching. It should not be
thought that this will be an easy means
of obtaining mandatory CPD/CLE points.
It is hard work, but it will be extremely
rewarding for all those concerned.
A notice to advise people of this course
has already been sent to members of the
smaller Bars, and with only 24 places
available, it will be important for those
who are interested to reply quickly to the
invitation to attend.
This is going to be the ﬁrst, I hope, of
many courses of this nature and will form
a point of focus for the Australian Bar
Association in the years to come.

ABA MERCHANDISE
A re-designed ABA tie is now for sale
and a scarf will be available soon. The
tie is silk and was made exclusively
for the Association by Baubridge and
Kay. Its design draws on the original
tie created for the Inns of Court
Regiment which was raised in the late
18th Century. History has it that King
George III was impressed by the bearing
of the members of the newly formed
regiment as it paraded past him. He
asked what its origins were and, when
told the regiment consisted of barristers,
he snorted: “Hah! The Devil’s Own!”.
The name stuck but the regiment
was later disbanded. The tie has a
regimental stripe of dark blue and dark
green with a gold key line and a motif of
a barrister’s wig.
The Association has also produced
cufﬂinks and bearing the Association’s
badge.

Silk Tie - $65.00
Cufﬂinks - $65.00
Key ring – $45.00
Members wishing to purchase any of the
Association’s merchandise should send a
cheque or credit card (no Diners) details
to:
The Hon. Secretary
Australian Bar Association
Level 5 Inns of Court
107 North Quay
Brisbane Qld 4000
honsec@austbar.asn.au
This cost includes postage and packing.
A scarf is being designed using the same
colours as the tie and should be available
for purchase in December this year. For
the purpose of determining the numbers
to be made it would be appreciated
if members who would consider
purchasing an ABA scarf could convey
that interest to the Editor of the Gazette.
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NEW SILKS
All those who took Silk since the
commencement of 2005 are set out
below:

Australian Capital Territory
BRZOSTOWSKI S.C. George

New South Wales

New Silks for 2006 - Canberra Monday 30 January, 2006.

ARNOTT S.C. David
BLACKBURN-HART S.C. Paul
BUTTON S.C. Richard
COBDEN S.C. Richard
COWAN S.C. David
ELLISON S.C. Lindsay
GLEESON S.C. Fabian
HARRIS S.C. Christopher
KALFAS S.C. Simon
LAKATOS S.C. Paul
LEGGAT S.C. Craig
MAIDEN S.C. Peter
McCALLUM S.C. Lucy
PARKER S.C. Thomas
STAEHLI S.C. David
STRICKLAND S.C. Philip
YOUNG S.C. Philip

Queensland
DAVIS S.C. Peter
DEVEREAUX S.C. Brian
DEVLIN S.C.Ralph
DUNNING S.C. Peter
KELLY S.C. Liam
MacSPORRAN S.C.Alan

South Australia
GRIFFIN Q.C. Mark
HOFFMAN Q.C. Mark
LIVESEY Q.C. Mark
MAHARAJ Q.C. Sashi
MCEWEN Q.C. Stephen
NICHOLSON Q.C. Kevin
(Continued next page)

Chief Justice Welcomes New Silks - Canberra
As is customary, the newly appointed Silks
took their bows before the High Court of
Australia on Monday, 30 January 2006.
The Chief Justice congratulated those
who had been so recognised and made the
following remarks:
On behalf of all the members of the Court,
I congratulate the newly appointed Senior
Counsel. Your appointments are a public
recognition of your professional eminence;
a recognition that comes from your
professional colleagues.
Until fairly recently, Senior Counsel
was a term used in Australia to describe
barristers who had been appointed by
government to the rank of King’s Counsel
or Queen’s Counsel. At the end of the
19th century, the ofﬁce of King’s Counsel
or Queen’s Counsel was described in a
leading case as an ofﬁce of the Crown
and “a mark of recognition by the
sovereign of the professional eminence
of counsel upon whom it is conferred”.
King’s Counsel or Queen’s Counsel were
originally appointed to assist, when called
upon to do so, the Attorney-General and
the Solicitor-General. Until the early
part of the 20th century they required a
dispensation to appear against the Crown.
In 1670, during the reign of King Charles
II, the Monarch declared that King’s
Counsel took precedence not only
over outer or junior barristers but also
over serjeants-at-law. This assertion
of prerogative led to the professional
dominance of King’s Counsel, and the
ultimate decline of the rank of serjeantat-law.
In recent years, governments in Australia
have handed over the formal, as well as
the practical, exercise of this power of
appointment of Senior Counsel to the
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profession itself. The rank of Queen’s
Counsel was not abolished. It was simply
not conferred by future governments,
but the rank is retained by those upon
whom it had already been conferred. The
Bar now confers what is presumably seen
as the constitutionally neutral title of
Senior Counsel on those the Bar identiﬁes
as the appropriate recipients. In legal
theory a commission as Queen’s Counsel
merged with a commission as a Judge of
a superior Court. This is an interesting
topic, possibly complicated by federalism.
I am reasonably clear about my New South
Wales commission, but the legal process
by which my separate commissions as
one of Her Majesty’s Counsel for the
States of Victoria, South Australia and
Western Australia merged, in 1988, with
my commission as Chief Justice of the
Supreme Court of New South Wales has
never been entirely clear to me, but I
accept it as an article of faith. Some retired
judges have resumed the title of Queen’s
Counsel, presumably upon a principle of
demerger.
It was customary for Senior Counsel to
make formal announcements of their
appointment to the Supreme Court of
the State or Territory in which they have
their principal practice. Making such
announcements in this Court at the
commencement of law term came about
with the development of a national bar. As
in most federations, the Australian legal
profession is organised and administered
primarily on a State basis, but
arrangements for reciprocity of admission
and recognition of status, combined
with a high degree of mobility between
jurisdictions, mean that the Australian
Bar has now become a cohesive national
institution.

(Continued from prvious page)

Appointment as Senior Counsel in
this country has never been regarded
as something to which a barrister is
entitled simply by reason of long service.
Durability and eminence sometimes
go hand in hand but they are not the
same thing. The appointment is a formal
recognition of the professional standing
of those whose learning, skill and ability
have come to be regarded by their peers,
and by the relevant appointing authority,
as warranting such a distinction. The
appointment as Senior Counsel carries
with it responsibilities as well as
privileges. You now occupy a position of
leadership in your profession, and your
conduct will be taken as an example by
others. Solicitors, members of the public
and courts will place special reliance on
your ability and, as a rule, the work that
you will be given to do, and the cases that
you will conduct, will be more onerous.
Most of you in Court today, and all of
us here on the Bench, have travelled to
be here. Some of you have travelled a
long way. Coming to the nation’s capital
and seat of government to make, or
attend, these formal annual events itself
signiﬁes the national character of the legal
profession.

The occasion marks something else
that is equally important. It signiﬁes
the relationship between Bench and
Bar, which is part of our legal and
constitutional inheritance. You have all
been admitted to practice as ofﬁcers of
a State or Territory Supreme Court. By
virtue of that admission federal legislation
entitles you to practice in federal courts.
In whatever courts you appear, State or
Federal, your overriding duty as advocates
is to the court. The courts depend for their
capacity to administer justice upon your
skill and integrity.

NEW SILKS
(Continued next page)

Victoria
ANDERSON S.C. Stewart
BLANDEN S.C. Christopher
COSGRAVE S.C. Paul
GRIFFIN S.C. Brendan
HESS S.C. Barry
LYON S.C. Gregory
MARKS S.C. Simon

In our legal system, most judges are
appointed from the ranks of experienced
legal practitioners. The professional
strength and independence of spirit
of the Bar sustains the strength and
independence of the judiciary.

McDONALD S.C. Michael

You have now reached a milestone in your
professional careers. You are faced with
new challenges and new opportunities.
Some of you have been accompanied on
this occasion by members of your family
and friends. The Court is delighted
to welcome their participation in this
occasion. I trust that each of you will ﬁnd
personal and professional satisfaction
in your new rank. Thank you for the
courtesy you have shown in informing the
Court of your appointments.

THOMPSON S.C. Michael

NEAL S.C. David
NOLAN S.C. Anthony
PEARCE S.C. Michael
RYAN S.C. Christopher
WILLIAMS S.C. Michele
WREN S.C. Christopher

Western Australia
FIANNACA S.C. Bruno
SWEENEY S.C. Troy Denise

JUDICIAL APPOINTMENTS FORUM
A public forum will be hosted by the Australian Bar Association at which
consideration will be given to:
the current methods used in Australia to appoint judicial and quasi-judicial
ofﬁcers, and
whether any changes can or should be made to those methods.
Speakers will include:
The Honourable Justice Sackville, Federal Court of Australia
The Honourable Geoff Davies AO, formerly Queensland Court of Appeal
Professor James Allan, Garrick Professor of Law, University of Queensland
Nicola Roxon MP, Shadow Attorney General

FIANNACA S.C. Bruno
Mr Junior Silk

Professor Mirko Bagaric, Deakin University (tbc)
Ass. Professor Elizabeth Handsley, Flinders University (tbc)
Date:

Friday, 27 October 2006

Venue:

Sheraton on the Park, Sydney

Registration: There is no fee for attendance, but you must register for catering
purposes. If you wish to attend, please e-mail honsec@austbar.asn.au
and give your name and contact details.
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Bar Conferences & The Press:
Who is right?
Competition Authorities or the Bars?
Ian Viner, AO QC
Past President Western
Australian Bar Association
and President Australian Bar
Association 2005

Australian Bar Association conferences
have in recent times been attacked by
some sections of the press as junkets
for attending judges, barristers and
contributors alike. Maybe such criticism
is testimony to how successful the
conferences in recent years have been:
New York, Paris, Florence and the joint
conference of the Australian and Irish
Bars held in Dublin from 29 June to 2
July 2005. I was fortunate to have been
the 2005 ABA President for the Dublin
Conference. The press criticism is not
justiﬁed.
Needless to say the hospitality of the Irish
Bar was overwhelming, even to the point
that no Australian could be found able to
compete with the singing, story-telling,
recitation of monologues and poetry of
the senior members of the Irish Bar. Even
our performance of Waltzing Matilda
came a poor second. But, determined to
try to recover some Australian reputation
by the identiﬁcation of Australia with
Irish history I presented Hugh Mohan SC,
Chairman of the Bar of Ireland, with a
Eureka Flag to remind the audience of a
common rebellious heritage. Hugh Mohan
promised me he would display the Eureka
Flag with pride.

That was not the only identiﬁcation of
heritage and history between the two
countries and the two Bars. The common
thread of political and legal history ran
from the opening of the conference by
the President of Ireland, Her Excellency
Mrs Mary McAleese, right through the
6

conference proceedings. The commonality
of developments in the law was present
from the very ﬁrst session on defamation
and free speech delivered by Justice
Michael McHugh; to regulation of the
profession and government pressure
on the Bars from competition policy;
recent legislative restraints on Plaintiffs
suing and recovering for personal injury;
litigation funding; advocacy training
and education; a study in ﬂawed forensic
technique by Justice Heydon and, to close
the conference, human rights in the age
of counter-terrorism. All subjects highly
relevant to contemporary professional and
public issues.
The criticism by newspapers, particularly
The Australian, of judges and others
attending such conferences is easily
answered by an honest appraisal of the
range of subject matter in the Dublin
Conference sessions, the standing of
the presenters and the quality of the
papers. These conferences are truly
international conferences. They stand
up to any comparison with international
conferences of any other profession.
The papers presented deal with realtime issues concerning the Bars, the
administration of justice and public
interest matters. The exchange of
opinion and expression by international
practitioners and commentators is
invaluable in informing the Australian
Bars about what is happening beyond the
shores of Australia.
It is worth setting out the Conference
program to demonstrate the point. No
one, viewing this program, can honestly
challenge the relevance and quality of
the range of subjects and speakers at the
Conference, honoured as it was with
the presence of the President of Ireland
and attended by renowned jurists,
academics and leaders of the Bars of
Ireland, Australia, England and Wales and
Scotland.
(Continued next page)

CONFERENCE PROGRAMME DUBLIN 2005
WEDNESDAY, 29 JUNE 2006
St Patrick’s Hall, Dublin Castle
1645 – 1800

Ofﬁcial Opening by Her Excellency Mrs Mary McAleese,
President of Ireland

THURSDAY, 30 JUNE 2006
Dublin Castle
Conference Centre
0930 – 1100

Aspects of Defamation and Free Speech
The Hon. Justice McHugh AC – High Court of Australia.
Rory Brady SC – Attorney General of Ireland
Prof. William Binchy – Regius Professor Law, Trinity College Dublin
Chair: The Hon. Ian Viner AO QC

1100 – 1130

Morning Tea

1130 – 1300

Defendants, Documents, Destruction
Jack Rush QC – Victorian Bar
The Ethics of Medication
Ian Hanger QC – Queensland Bar
Stephen Woolman QC – Faculty of Advocates, Scotland
James Connolly SC – Bar of Ireland
Chair: The Hon. Justice Heerey

1300 – 1400

Lunch – Castle Hall

1400 – 1530

Can Ethics be Competitive?
Paul Gallagher SC – Bar of Ireland
Neil Young QC – Victorian Bar
Peter Garling SC – New South Wales Bar
Facilitator: The Hon, Mr Justice Kearns

FRIDAY, 1 JULY 2006
Dublin Castle
Conference Centre
0930 – 1100

Restrictions on Plaintiffs Suing and Recovering
David Nolan SC – Bar of Ireland
Anna Katzmann SC – New South Wales Bar
Problems with Funding Actions
Guy Mansﬁeld QC – Chairman Bar of England and Wales
Chair: Gillian Braddock SC

1100 – 1130

Morning Tea

1130 – 1330

Competition Authorities – Do they understand the Bar?
Judge John Cooke – European Court
Stephen Hockman QC – Vice Chairman, Bar of England and Wales
Hugh Mohan SC – Chairman, Bar of Ireland
Roy Martin QC – Dean, Faculty of Advocates, Scotland
Chair: Ross Ray QC

1330 – 1430

Lunch – Castle Hall

1430 – 1600

Advocacy – The View from the Bench
The Hon. Dame Heather Hallett – High Court of Justice, England and Wales
The Hon. Lady Anne Smith – Court of Session, Scotland
The Hon. Mr Justice MacMeniman – High Court of Ireland
Facilitator: Kenneth Campbell

SATURDAY, 2 JULY 2006
Dublin Castle
Conference Centre
0930 – 1100

Medical Negligence – Recent Developments in the Law
Oonah McCann SC – Bar of Ireland
Robert Milligan – Faculty of Advocates , Scotland
The Non-Fiduciary Duty of Directors to Exercise Care: A Study in Flawed Forensic Technique
The Hon. Justice Heydon – High Court of Australia
Chair: The Hon. Mr Justice Murray – Chief Justice of Ireland

1100 – 1130

Morning Tea

1130 – 1300

Human Rights in an Age of Counter-Terrorism
Bill Shipsey SC – Bar of Ireland
The Hon. Michael McDowell SC TD – Minister for Justice, Equality & Law Reform, Ireland
Ian Barker QC – New South Wales Bar
Chair: The Hon. Mr Justice Hardiman
Conference Gala Dinner

Round Room
1930 – 2230
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These Bars have a common legal heritage
in the common law of England practiced
today before all their Courts of Record.
Their political history has shaped the
common law of each country. The High
Court of Australia now applies the
common law of Australia rather than
the common law of England. Australian
Courts are now not bound by decisions
of the House of Lords or Privy Council
but the High Court and other Courts are
informed and inﬂuenced by development
of the common law of England in other
jurisdictions.
The Rule of Law, judicial independence
and the existence of independent referral
Bars is a common heritage. Differences
there are, but the concerns of the Bars on
issues of public policy, the administration
of justice and the regulation of the
profession are remarkably similar;
defamation and free speech; ethics,
competition policy, independence; access
to justice, advocacy skills and training;
human rights and anti-terror laws;
forensic technique on the Bench are all
matters of common interest and concern.
A powerful array of subjects delivered by
a powerful array of speakers was the focus

of the Conference. Whilst sections of the
press might vent their churlish criticisms,
the ABA need have no fear that the 2005
Dublin Conference program, or indeed,
the program of any recent conferences,
will not meet any quality assurance or
public interest standard.
I won’t dissect the full range of papers
delivered in Dublin. The paper by Anna
Katzmann SC of the NSW Bar on the
legislative restraints on Plaintiffs suing
and recovering in personal injury claims
is a detailed examination of what has
happened in NSW broadly followed in
the other States and Territories. The
serious ramiﬁcations for injured persons
and impact upon the Bars is only now
ﬂowing through to ofﬁcial statistics. The
funding of actions by litigation funders
is, also, now receiving more public policy
attention in Australia. Guy Mansﬁeld
QC’s example of issues which have arisen
in the UK Courts presages debate within
Australia. The paper by Justice Heydon on
the impact of ﬂawed forensic technique
upon the duties of directors should
alert barristers within Australia and in
other jurisdictions to the likely judicial
treatment of forensic argument of the

kind exposed by the paper when it comes
before the Courts in the future.
The wit, cynicism and perspective of Ian
Barker QC was at his best in the ﬁnal
paper of the Conference on human rights
and counter-terrorism laws which has now
been followed up by an equally cutting
and perceptive commentary by Barker QC
on the recent anti-terror laws passed by
the Parliaments of the States, Territories
and the Commonwealth at the close of
2005. Barker’s latest paper may be found
in the Australian Bar Association Gazette
published in January 2006; ABA webpage
at: www.austbar.asn.au.
The economic rationalism of competition
policy had a substantial airing at the
Dublin Conference. All jurisdictions face
the common fallacies being pushed by
competition policy regulators in common
law countries. The Clementi Report had
been published in the United Kingdom
by the time of the Dublin Conference.
That report has now been followed
by the Ofﬁce of Fair Trading October
2005 White Paper fashionably entitled:
The Future of Legal Services: Putting
(Continued next page)

How to save $12,305 off your home loan in just 5 years

1

A special home loan offer for members of the
Australian Bar Association
Your membership of the ABA can save you thousands on your home loan thanks to
the AMP – ABA Home Loan package2. It’s been negotiated especially for you.
Take a look at the table below. If you apply for this home loan package or switch your
existing $350,000 mortgage over to AMP Banking, you’ll save an average $191 a month.
The package can be applied to your home and to investment properties, and saves you up
to 0.75%p.a. on AMP Banking’s Classic Club Variable Interest Rate, depending on the
loan amount, which makes the package highly competitive.
Loan amount

$350,000

$500,000

$700,000

$1,000,000

Average monthly
interest savings

$191

$294

$411

$629

Total savings over
the first 5 years

$12,305

$18,472

$25,520

$38,606

And your ABA membership means you can waive
the annual package fee permanently, saving another
$330p.a. It’s your way to make significant savings on
your home loan.
Now there are even more ways you can save.
The AMP – ABA Home Loan package lets you:
• Save $3503 – no standard establishment fee
• Save $330 – no annual package fee, ever
• Save 0.15%p.a. discount off AMP Banking’s
Standard Fixed Rates for loans over $250,000
Plus, there are:
• Unlimited free deposits and withdrawals in Australia
on all Variable Rate Loans and Lines of Credit
• No monthly account management fees to pay

To find out how much you can save on your home loan

Call 1300 360 525
to speak with an Affinity Home Loan Specialist

1 Calculation is approximate. Savings figure correct at 1 February 2006 and calculated on a $350,00 Home Loan and a 0.65% discount on the AMP Banking Classic Club Variable Interest Rate. Wavier of the
establishment fee and annual package fee included. Calculation does not take into account other fess and charges that may be payable. Interest rates assumed not to change over 5 years. 2 Package benefits,
including fee waivers and interest rate discounts are current as at 1 February 2006. They are subject to change by AMP Banking at any time and only available for new customers, with no switching from the
existing affinity package available. This offer is only available for loans greater than $100,000; other fees and charges apply. Discount of 0.65% p.a. applies for loans from $100,000 - $499,999, a 0.70% p.a.
discount applies for loans from $500,000 - $999,999 and a 0.75% p.a. discount applies for loans of $1 million and above.Offer only available to current ABA members via the Affinity Banking team. Approval
is subject to AMP Banking guidelines. The credit provider is AMP Bank Limited ABN 15 081 596 009, AFSL No. 234517, trading as AMP Banking. 3 Settlement fee of $350 applies. AMP028 - LSNSW
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Consumers First! The Irish Bar, at the
time of the Conference, was facing a 2005
study by the Irish Competition Authority.
Australian Bars have, in one form or
another, come under the scrutiny of the
Australian Competition & Consumer
Commission. It can be expected that the
Australian competition authority will
follow closely developments in the United
Kingdom and Ireland. The Australian
Bars will therefore need to be vigilant
and strong in upholding the hallmarks of
the independence and professionalism of
Australian barristers.
Judge John D. Cooke, President of the
First Chamber of the Court of First
Instance of the European Communities, in
his paper delivered a devastating critique
of the methodology applied by the Irish
Competition Authority, in particular,
to the division of the legal profession
between barristers and solicitors and
the legal services provided by the legal
profession as a whole. Judge Cooke is a
former member of the Irish Bar. He opened
his paper with the observation:
“In February of this year the Irish
Competition Authority, the statutory body
responsible for enforcing both the Irish
competition rules and the competition
rules of the European Community,
published a preliminary report entitled
“Study of Competition in Legal Services”.
It claims to be a comprehensive
examination of the way in which the
legal profession is structured and legal
services are provided in this jurisdiction,
viewed from the perspective of competition
rules. The study purports to ﬁnd “that
the legal profession is permeated with
serious and disproportionate restrictions
on competition. These restrictions
emanate primarily from the regulatory
rules and practices of the Law Society,
the Bar Council and the Kings Inns and
also from the relevant legislation.” It
makes 40 proposals for reform of the legal
profession, the object of which is “to make
it easier to become a lawyer, easier to
hire a lawyer and easier for lawyers to
organise themselves.” The proposals range
over both branches of the profession but I
propose to conﬁne myself to some aspects
which deal particularly with the Bar.
The rules and practices of the Bar which
are found to be anti-competitive and which
are proposed for removal include:
the rule requiring barristers to be sole
traders;

the restriction on forming partnerships
of barristers and solicitors;

the supply of legal services in the actual
circumstances of the Irish profession.

the rules which prevent barristers
forming partnerships amongst
themselves and from employing one
another;

Above all, there is a surprising absence
of the detailed economic assessment and
investigation one might expect to support
such far-reaching proposals designed to
change the system of administering justice
in the State.”

the restriction on lawyers holding
the titles of barrister and solicitor
simultaneously;
the rules preventing barristers
engaging in occupations inconsistent
with fulltime practice and conﬁning
membership of the Law Library to fulltime practitioners;
the restrictions on advertising by
barristers;
the limitations on full direct access by
lay clients to barristers.”
What was so devastating about Judge
Cooke’s critique was his demonstration
that, whilst competition policy is intended
to give effect to the economic theory that
competition leads to economic efﬁciency,
which is in the public interest; that is
to say, the proposition that economic
rationalism is necessarily good for the
consumer of legal services and, therefore,
a priori that the separation of barrister
and solicitor and the professional rules
of the Bar are anti-competitive and result
in economic inefﬁciency; no where in the
report of the Irish Competition Authority
does it set out an economic benchmark by
which to measure the economic efﬁciency
of the Bar or to justify the authority’s
complaints and recommendations in terms
of measured economic beneﬁt. As Judge
Cooke said:
“Looking at the Report from the
perspective of a judge dealing with
competition cases, there are a number
of its features which appear to me to be
unusual. It relies extensively on general
propositions of competition economics – a
monopoly is the most extreme example
of absence of competition for example
– which are often not followed by any
serious attempt to demonstrate how they
apply in fact to the particular restriction
under examination. Proposals are put
forward without any attempt to measure
their likely impact. Understandably
perhaps, use is made throughout of the
inevitable anti-trust jargon – the risk
of concentration; mergers as a source
of efﬁciencies and so on – but it is often
difﬁcult to understand what particular
meaning this jargon has when applied to
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What Judge Cooke demonstrates is that
the arguments of the Irish Competition
Authority (like those in Australia and by
Clementi in the United Kingdom) of anticompetitive conduct in the present form
of the profession are full of assertions
without any demonstrated economic
foundation. Of particular criticism was
the proposition that if barristers were
allowed to practice in partnership rather
than in Chambers in sole practice that
would somehow lead to competition.
On the role of solicitor-advocates and
barristers in sole practice Judge Cooke
observed:
“The Report itself notes that few solicitors
specialise in advocacy and that all
barristers are sole practitioners. It then
continues:
“If all the most successful barristers or
a number of barristers who specialise
in a speciﬁc area formed a partnership
they might be able to raise fees. It is
unlikely this would happen in practice.
The two-sided nature of litigation ensures
that one partnership could not take all
high proﬁle cases, as the plaintiff and
defendant could not be represented by the
same partnership. There will always be
strong incentives for talented partners to
break away from a partnership that had
market power to take up work that the
“dominant” partnership could not take
up due to conﬂict. This potential anticompetitive effect might be more serious in
a chambers system, as barristers from the
same chambers can act on either side of
the same case. This is an advantage of the
partnership system over chambers.”
It is not immediately clear to me whether
(Continued next page)

(Continued from prvious page)

this potential anti-competitive effect
is the creation of partnerships or their
tendency to break up. Nor is it clear
why the inability of a partnership to act
on both sides of the same case should
be regarded as affording a competitive
advantage as compared with chambers of
sole practitioners. If the brieﬁng of one
of ﬁve partners for the plaintiff has the
effect of depriving the defendant of access
to the remaining four, why should this be
less anti-competitive than brieﬁng one of
ﬁve barristers in a chambers where there
will be no such foreclosure effect?
So the real question raised by the Report
is not so much whether the Authority
has understood the Bar: has it even
understood the economics?
One would normally expect such a report
to start with a deﬁnition of the precise
nature and scope of the market under
examination and a detailed economic
appraisal of the way in which it is
actually operating. The unusual thing
about this Report is that it appears, at
least to me, to be surprisingly light on
detailed economic investigation and

appraisal. It is as though the authors
began with a pre-conceived idea as to
the correct economic model for a system
of administration of justice, identiﬁed
structures and practices in the Irish system
which were incompatible with this model
and then set about ﬁnding a rationale with
which to dismiss the status-quo.”
Pertinently for the legal services market in
Western Australia, Judge Cooke identiﬁed
a great weakness in the Irish Competition
Authority’s arguments by its failure to
recognise the economic signiﬁcance
for competition of the fact that since
1970 Irish solicitors have a full right of
audience in all the Courts; in other words,
if not a fused profession by regulation, a
fused profession with regard to advocacy
services by which a solicitor-advocate
can compete directly with the Bar in the
market for advocacy services. “At no point,”
observes Judge Cooke, “does the Report
ask itself the obvious question as to what
the economic signiﬁcance for competition
purposes may be of that fundamental fact.”
The full force of the title to Judge Cooke’s
paper becomes apparent: Competition
Authorities: Do they understand the Bar?

Neil Young QC, then of the Victorian Bar
and now a Justice of the Federal Court
of Australia, delivered his commentary
on competition policy in Australia in his
paper: Can Ethics be Competitive?
In a potted history of Victoria, Justice
Young introduced his paper by explaining
the failure of the historical attempt to
eliminate the Victorian Bar by fusing it:
“The Victorian Experience
There is, in my home State of Victoria,
a long history of the Bar overcoming
legislative intervention that was aimed at
its elimination.
In 1891, the State Parliament enacted
legislation that eliminated the separate
legal status and privileges of barristers.
Thence forward, all lawyers were admitted
to practice as barristers and solicitors, and
all barristers and solicitors had the right
of audience in the superior courts.
Despite this “legal fusion”, the group
of lawyers who had in 1884 formed
the association known as the Victorian
Bar resolved to continue to practice
(Continued next page)
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as barristers in the traditional way.
In essence, this meant each barrister
practised in litigious matters only on the
instructions of a solicitor and agreed to
accept briefs in the Courts in which he
or she professed to practice, if offered a
proper professional fee to do so unless
special circumstances such as a conﬂict of
interest justiﬁed the barrister in declining
a particular brief. These requirements are
now found in Rules 86 – 90, 92 and 113 of
the Rules of Conduct of the Victorian Bar
Inc.
Since 1891, barristers at the Victorian Bar
have not had any monopoly or preferential
rights over the work they do. Exactly
the same work can be undertaken by a
barrister and solicitor operating from his
or her own ﬁrm, or as a member of a ﬁrm
of solicitors.
There have been in the past, and there
still are, notable examples of outstanding
advocates who carry on practice as
members of solicitors’ ﬁrms, rather than
barristers at the Victorian Bar. They have
been eligible for appointment as silk by
the Victorian Attorney-General, and there
are several examples of solicitor/advocates
being awarded silk.
These developments did not arrest or
hinder the robust development of the
Victorian Bar. The Victorian Bar now
has approximately 1500 practising
members. Most lawyers who practice as
advocates in the higher courts in Victoria
do so as members of the Victorian Bar.
The Bar has, moreover, maintained its
essential characteristics as an association
of independent, sole practitioners,
who maintain the highest ethical and
professional standards and who offer their
services to all-comers, in accordance with
the Bar’s traditional cab-rank rule.”
After reviewing the Clementi Report
and the Irish experience, Justice Young
challenged the approach of competition
authorities to the Bars in respect of
competition and economic policy and
consumer policy in proposing external
regulation over self regulation. I put the
latter consideration aside because those
in Western Australia who voluntarily
practise solely as barristers are subject
to external regulation like all legal
practitioners in Western Australia by the
statutory Legal Practice Board under the
Legal Practice Act 2004. Western Australia,
in that respect, is a fused profession.

Justice Young, like Judge Cooke,
notably attacked the competition policy
challenge to the sole practice rule as
being anti-competitive and the promotion
of partnership as pro-competitive.
Signiﬁcantly, Justice Young’s argument is
placed within the context of ethics and
competition: Can Ethics be Competitive?
He forcefully, and correctly in my view,
argued that the ethical rules of the Bars
can be, and are, competitive. His paper
draws upon the experience of the “fusion”
States of Victoria, South Australia,
Western Australia and Tasmania. Because
of the potency of the argument I quote
rather fully from Justice Young’s paper:
“The advocates of competition policy seem
to assume, wrongly in my view, that the
only value that counts is the promotion
of competition in the provision of legal
services. Competition is not, of course, an
end in itself, it is meant to serve the public
interest, and most competition statutes
recognise that unbridled competition will
not always do so.
There is another aspect of the public
interest which, in the context of the
independent Bars, is entitled to equal if not
greater weight. I refer to the public interest
in the administration of justice, which
includes access to justice and equality
before the law.
The proposals which strike at the existence
of an independent referral Bar have, I
believe, given insufﬁcient weight to the
public interest in the administration
of justice. Indeed, there seems to be an
untested premise underlying the proposals
for the abolition of the sole practice rule
and the rule against partnerships that the
independent Bar involves an unnecessary
layer of costs, and would not exist but for
various restrictive rules promulgated by
the Bar.
The experience of the Australian Bars,
particularly in the “fusion” States of
Victoria, South Australia, Western
Australia and Tasmania, where every
lawyer is admitted as a barrister and
solicitor, indicates that this premise is
mistaken.
Legislative attempts to make barristers act
like businessmen in their pursuit of proﬁt,
and to induce them to form partnerships
and other business structures, are
likely to diminish, rather than enhance,
professional standards and integrity.
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The point can be illustrated by reference
to the sole practice and partnership rules.
These rules serve the public interest by
maximising the number of competing
barristers; minimising the cost of providing
barristers’ services; ensuring equal access
to representation through the cab-rank
rule; and ensuring barristers operate
as professionals who are devoted to,
and skilled in their craft. If barristers
were to form partnerships, the number
of competing barristers would drop
signiﬁcantly. Barristers in partnership
together could not accept instructions from
clients with opposing interests.
The emergence of barrister partnerships
would lead to a tying up of work
in particular ﬁelds of expertise, or
geographical areas, by dominant ﬁrms. It
is easy to imagine all experienced tax or
intellectual property barristers banding
together in a single ﬁrm, so that they could
exploit their combined market power.
Likewise, major clients such as insurers
or banks would establish relationships
with leading chambers, and this would
effectively preclude those chambers acting
for persons claiming against their major
clients. The cab-rank rule could not
survive in this environment. Each barrister
would have to obtain the consent and
approval of his partners before accepting a
potentially difﬁcult or problematic brief.
Any move towards partnerships might
also develop a momentum, so that
barristers may feel that they have
to join a partnership to get access to
particular kinds of work. It is also
likely that partnerships would gravitate
towards limited kinds of work, such as
appearing only for ﬁnancial institutions
in commercial cases and never against
them. Developments of this kind would
deprive barristers of the breadth of
experience they currently enjoy. As the
Kentridge Committee pointed out, “it
would accentuate inequalities between
litigants as the services of the most able
barristers would inevitably tend to be
monopolized by the most powerful and
wealthy interests. (paragraph 3.19)”
(Continued next page)
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The Clementi Report was somewhat
dismissive of these risks to the public
interest. For instance, as to the risk that
permitting partnerships of barristers
would restrict choice, the Report asserted
that many barristers would not wish to
form partnerships, and that it was unlikely
that barristers in highly specialised ﬁelds
would form partnerships given the conﬂict
of interest issues that would likely cut
their work ﬂow. These assertions strike me
as somewhat naïve. I doubt that conﬂict
problems would prove to be so acute as to
prevent dominant barristers partnerships
emerging in ﬁelds such as those described
above – e.g. tax, intellectual property,
insurance etc.
It is unclear why the proponents of reform
do not appear to give appropriate weight
to the public interest in the administration
of justice. The Bars have repeatedly
explained the public interest foundations
of rules, such as the sole practice rule and
the no partnership rule.
Broadly speaking, the Bar’s arguments
about these rules have been accepted in
Australia, thus far. Yet, similar proposals
have been repeated in the UK and in
Ireland.
At root, the justiﬁcation for a separate
and independent Bar is that its members
provide a valuable and highly sought after
service, in a way that promotes the public
interest in the administration of justice.”
These statements fortify my long-held
view that the independence of the Bars
and the Judiciary are inseparable; that
the independence of a barrister in sole
practice lies at the heart of ethical practice
at the Bar and provides the public policy
rationale for the maintenance of that
independence. Those who practice at
the Bar know it is a highly competitive
environment in itself and within the legal
services market. Whether the market
is regarded as inclusive of advocacy
and advisory services or as separate
markets involving consumers, solicitors
and barristers sole practice at the Bar is
fundamentally competitive.

No competition authority, as Judge
Cooke has said, has done other than
propound assertions without any
underlying economic analysis to justify
the proposition that the ethical and
structural rules of the Bars are anticompetitive. No competition authority has
undertaken an examination of, let alone
set out to understand, the relationship
between ethics, the core rules and
standards of the independent Bars, and
competition either as the competition
within the Bars amongst their members
or the competition of the Bars in advocacy
and advisory services with other legal
service providers; nor have competition
authorities provided a measure of any
kind of the economic efﬁciency of the
way in which it is contended the Bars
should provide their services to the public;
nor have the authorities measured the
economic efﬁciency of the way in which
the Bars and the ethics of their profession
presently provide their services to the
public. One would have thought that such
an economic comparison is absolutely
necessary before judgements of the kind
which competition authorities are making
can properly be made.
The papers by Judge Cooke and Justice
Young obviously contain more detailed
comments than those I have referred to.
Justice Young, for example, is harshly
critical of the treatment by several of their
Lordships in Hall v Simons (2002) 1 AC
615 and by the Clementi Report of the
cab-rank rule, observing that “in Australia,
at least, it is not a hollow shibboleth that
is routinely evaded,” the picture of the
English rule painted in Hall v Simons and
the Clementi Report. Also Justice Young
properly emphasises the importance for
the independence of barristers of the
“higher duty owed to the Court” over the
duty to a client. And as to the future
Justice Young said:
“The future of our Bars, as we know them,
depends critically on two things. First,
barristers must go on providing a service
to the public that cannot be provided as
efﬁciently or effectively, or to the same
standard, in other ways. Secondly, the Bar
and its members must continue to adhere to
the highest ethical standards and standards
of professional behaviour. This is integral
to the role which barristers perform as
professionals, but more particularly as
ofﬁcers of the court.”
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As Justice Young further said, drawing
on the Chief Justice of Australia, Murray
Gleeson, the link between the public
interest and the survival of the legal
profession in its present form is its
professionalism, so that:
“If the independent Bars hold true to these
ideals (of professionalism), I am conﬁdent
that they will ride out the current tide of
legislative intervention. It is crucial to the
public interest in the administration of
justice that they do so.”
These papers by Judge Cooke and
Justice Young were highly relevant to
contemporary issues facing the Bars
of Ireland and Australia. Together
with the other outstanding papers and
contributions presented at the 2005
Dublin Conference they are sufﬁcient
justiﬁcation to meet any attack by the
press on the value of Australian Bar
Association conferences, wherever they
are held. The Association should not be
daunted by any press commentary from
holding future conferences overseas or
within Australia of the quality which was
enjoyed in Dublin.
The next conference is in Chicago, 2007,
in conjunction with the American Bar
Association. See you there!
Ian Viner, AO QC
Past President Western Australian Bar
Association
and President Australian Bar Association
2005
* The papers by Judge Cooke and Justice
Young, and other papers, may be found on
the ABA website: www.austbar.asn.au
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SILKS DINNER SPEECH
Thank you, Mr
President. Chief
Justice, ladies and
gentlemen, on behalf
of the Justices of the
High Court I welcome
you to this dinner
of the Australian
Bar Association which is to mark the
appointment late last year of Australia’s
new silks.
Queen’s Counsel was an order, the precise
origins of which are not clear but, for four
centuries the existence of a special rank
of counsel, has been part of the justice
system in the United Kingdom.
In Lord Campbell’s ‘Lives of the
Lord Chancellors’, he explains the
circumstances in which Queen Elizabeth
I appointed Sir Francis Bacon to attend to
Crown legal business, mainly prosecutions
and revenue matters, whenever required
to do so. As her ‘counsel extraordinary’
he was the ﬁrst Queen’s Counsel. Lord
Campbell reports that Sir Francis Bacon
was not popular with solicitors, he made
very little money at the bar, and he had far
too much leisure. He might well have had
trouble satisfying the elaborate written
protocol which now govern appointment
as senior counsel.
Historically, the rank and status of King’s
counsel was conferred thereafter by Royal
prerogative on senior members of the bar
and the rank conferred gave recipients
the privilege of sitting with the judges
and sergeants within the bar of the courts
in Westminster Hall, precedence in
conducting court business, an obligation
to conduct the monarch’s business
advising and appearing for the Crown and
the disability of not engaging in business
against the Crown.
That special function of appearing for the
Crown declined after the Restoration.
When the ﬁrst appointments were made
in Victoria in 1868 the Chief Justice, Sir
William Stawell, remarked this would
make the profession like that in what he
called “home”; his chief anxiety seemed to
be that the ofﬁce should exist in reality as
well as in name.

Just over a decade or so ago, fresh
anxieties arose in Australia about the
appointment of Queen’s Counsel. Those
anxieties centred upon questions such
as whether the Crown, through an
Attorney-General, should be involved,
and whether there continued to be a
true functional role for a more senior
degree of counsel even though such as
role had been supported in the past by
various professional rules and reﬂected,
for example, in policies of insurance
and other documents. Considerable
reconsideration of the title and rules by
which Senior Counsel were appointed
then followed, and you have all been the
beneﬁciaries of a stable period in which
you are all now appointed Senior Counsel
under transparent protocols. Those
protocols commonly emphasise the need
for Senior Counsel to be learned in the
law, skilful in the presentation of a case
and in the giving of advice and worthy of
the conﬁdence of the judiciary, colleagues
and the community so as to play a real
role in the efﬁcient administration of
justice.
England followed Australia in 2003 when
the ofﬁce of Queen’s Counsel came under
fresh scrutiny there as part of what was
called by Lord Falconer an exploration
of “whether the current QC system is
objectively in the public interest and
whether it commands public conﬁdence.”
The provisional view expressed in
language with which we have all become
more familiar, even too familiar, was
that “the rank should only be retained if
it served a helpful purpose for users of
legal services, if its beneﬁts outweighed
problems which might distort competition
and its possible effects on fees and the
possible beneﬁts of the rank could not be
conﬁrmed in other ways.”
What the individual Australian Bars and
the Australian Bar Association discovered
when Australia was engaged in this debate
was that there was considerable support
from the public for the retention of a
rank of Senior Counsel because of the
ease of recognising someone who had the
qualities I mentioned before. Also, but
not surprising, was the clear support of
the Courts for the retention of a senior
rank; all the courts appreciated the
contributions to their efﬁciency made by
Senior Counsel.
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It is now in your hands and on your
shoulders to ensure the continuation of
the system by the assistance and direction
you give to junior counsel, the speediness
with which you give sound advice and
the efﬁciency with which you manage
litigation - dare I suggest virtue might be
the natural way to succeed in these aims?
You have already shown faith in your
own abilities by applying for silk. For
those who did not succeed on ﬁrst
applying, as Dr Johnson said of second
marriages, you have achieved a triumph
of hope over experience and I am sure
all of you have demonstrated charity
congratulating others. The next stage of
your professional life requires the cardinal
virtues - prudence, fortitude, justice and
temperance, your appointment as senior
counsel testiﬁes to your fortitude and
ability to contribute to the administration
of justice. As to temperance, namely
restraint applied to the vocation of
advocacy, senior counsel have special
responsibilities. As a single example, it is
of no assistance to clients or courts if legal
issues in a case are obscured by a great
deal of paper. As senior counsel always
consider this.
As to prudence, when Lord Nicholls
visited Australia some years ago
as President of the Australian Bar
Association, I gave him an ABA tie. He
was delighted and promised to wear it the
next week in the House of Lords. He then
remarked that the previous week in the
House of Lords had been marked by the
appearances of several new silks. One had
opened an appeal by saying:

“My Lords, this appeal is remarkably
simple. There are three points. One is
atrocious and wholly lacking in merit.
The second point is a fair average point
about which opinions might be divided;
and the third point is an absolute
‘knock-out’ winning point.”
“Well” said one of the law’s Lords
leaning over, “which is which?”
“That” said the new silk “is hardly for
me to say; it’s for your Lordships to
determine.”
It is my pleasure on behalf of the Court to
propose a toast - to the new silks.

SILKS DINNER CANBERRA

Justice Crennan toasts the new Silks

Glenn Martin SC

The Hon. Ian Viner AO QC

Left to Right: Lyons QC, McMillan S.C., Glenn Martin S.C., Gleeson CJ, Harrison S.C.,
Viner AO QC, Meagher S.C., Malcom CJ, Ken Martin QC.

High Court Silks Ceremony
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